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al{ anq ga ar#ta am?zr ariats raa & at a gr ore ufa zqenRerf R
an; Ty ar 3rf@rart at s@a ur grtrurme Iga a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ fl\!cb I\! cfTT TRTa:roT~

Revision application to Government of India:

(«) #ku sari zgca 3rfeu, 1994 #t err 3ruata sag mg mai aR a par err qt
'\j"q-tTR"f er urg a 3iafa gr?tau area srefl Rra, qr« EI, fctro li-511W-l, ~
fcr:rrr, at)ft ifGsra, ha tr +ra, ira f, { fact : 110001 cBl" c#l' \i'l"Rr~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ +=r@ c#l' mf.imesra wet gar an fa8t qosrr zur rI afar i zn
faRt qssrwr a aw rssrr i ma a ma g mf i, za fa#t arr a qusr i as fan#
cb -l'{S{ I~ if <TT fcRfl- ·~ o;g PI Ix 1{ ·m +=r@ a1 ,fan # tr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factor~J,9...JL~~ehouse ~r to
another factory or from one warehouse to another during the course of proce.~·l?.)rtgi of :,tj;j,~.._goods in a
warehouse or in storage whether in a factory or in a warehouse. (

r..4>
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(a) rd # are fh# l, zm gr # Puffma w zu ma at RRfu i sq# Icea
ma sglgrR ami itsa as fa8t rz za g?et # Raffa e

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gula ] sq1di z[ca :f@A cB" @l:! uit spt Re mu #l +r{&sf ha rsr
uit gr err vi fu garRa nga, sr4la # rr "CfITTc1 m ~ "CJ-< m 6JTcf # fc!m
arfefra (i.2) 1998 tTRT 109 &Rf~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a#tu 3gla zca (sr4ta) Pura8], 2o01 # fu siaf faff€ qua in zg-s i
#Rauf #, )fa sm2 # fa smear )a fa ah a a fa«ea-am?gr vi or8er
3re #l ?tat tfii #a mer sra am4a fhu urn aR tr# mer arar z.qr gr sff
cB" 3faTrcT tTRT 35-~ # fefRa #t cfi :f@A rq« er €tr6 art+ #Rt >Tm 'm ~
afeg

0
(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated arid shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@3me4aa mer usj vica va ya Garg qt z sua a stat r1 20o/-pf
'TffiR c#I" ~ 3tR uf61 icai va al a uur st it 1ooo/- c#1" "CBNr 'T@R c#1" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyca, tu 5grzyca iat a ar4lat; nznf@raw a ,R rfla
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ft4 gr<i gyc 3rf@,fr, 1944 c#I" tTRT 3s-m/3s-~ * 3faicT:-

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cR'lfc;i@a 4RvBq 2 (1) cf) "B ~~ cfim t 3rfta, arfl # mm i# ze,
ata qrzren vi ala 3rft4tr zmrznf@raw(free) al ufa flu flat, 3s«Iara
# 2nd~, isl§J..llcil 'l-lcFf, 0H-l../.cll , PTT"'ll../..-JIJI../., '3-l~P--l~lisll~-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated:

(3) zf za onera{ e m?ii arr et & at r@ta pa ire fg #la ar Tari
sqfa int fur sun arfy <a a # st'gg sft f frur qt afart fg
zqenfe,Re 3r@8ha urzn@raw at ya s4la zn a4q var at va om4a fan uar -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in thE; aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) "'liil!IC'ill ~~ 1970 zerrisgitfra #t sr-1 siafa fefRa fa; 3« sad
34a zur para zaenfe,a Rsfq If@rart # ser a rt #l g ,Ru 5.6.so ha
cbl.-llll!IC'ill ~ Rcl?c c'ITfT m.=tT ~ I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sit iif@ea ai a Riaur a qr mm c#l" 3TR m tZIR '611cbr&a ~ \iTTcTT t \IJT
#tr zc, 3tr sqra zrea ya ark ar@Ra =urn@raw (raff@er) Rll1i, 1982 B Ri%cT
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«o #tr zc, r qrzgc vi @ha1a ar9#tr =nzaf@raw1(fre),#
,fsrf)cat #aa aacniuDemand) vi is(Penalty) cBT 1o% qasazar
a4Raf?1riff@, 3fraar qaGar ostug & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

0
2±4tu3Irayea sithaa h siafa,zfagt "»fcr clft l=fTTT"(Duty Demanded)

a. (Section)~ 11DW~ f.:rmmTm;
z farreMae 3fezalft;
aua3fezfit#Ru 6has auft.

> uqasv«ifa arfhaue&qf 'Gllif flqe, srfl' fr« as #sf@rgquas+ f@7 -rn:n
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zr an2ra uR ar@ha uIRrsur #marssiea erraryeas ur is fa(fa gtalfag resa1o%
a#ratu ailsribaaauefa1R@a gtaa avsh 1o4arr ulatI

In view of above, an appeal against this order shall lie before the Tribunal 9-n p_~yment of
10% of the duty demanded where duty or duty and penalty are in dispute,~~lf~(Q~}~¼;~ere
penalty alone IS 1n dispute. /--~~/· ~,a·a·o· ".r~~~+a jg32. 4
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F.No. GAPPL/COM/STP/1345/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Rakeshkumar Dineshbhai Patel, Opp.

Rabari Vas na Nake, At: Hathijan, Tal: Diskoi, Dist: Ahmedabad - 382445 (hereinafter

referred to as "the appellant") against Order-in-Original No. 16/WS03/AC/CSM/2022-23

dated 22.11.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division-III, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AMXPP0601R. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

11,40,687/- during the FY 2016-17, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant wereissued Show Cause Notice No. AR-II/Div

III/ST/MIs. Rakeshkumar Dineshbhai Patel/2016-17 dated 12.10.2021 demanding Service

Tax amounting to Rs. 1,71,103/- for the period FY 2016-17, under proviso to Sub-Section (1)

of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994; and imposition of penalties under

Section 77 and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,71,103/-was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further

(i) Penalty of Rs. 1,71,103/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; (iii) Penalty ofRs. 5,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994;and (iv) Penalty of Rs. 20,000/- was imposed on the appellant

under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

4
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0
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal along with an application for condonation of

delay, inter alia, on the following grounds:

The appellant engaged in part time accounting job. The appellant has not availed any

opportunity of hearing because they had not received any hearing notice. In absence of

any reply to the show cause notice and explaining the case without hearing, the

impugned order confirming the duty is not proper and legal.

The cum duty benefit is not extended by the adjudicating authority.

0

o The department has not taken care to investigate the matter whether, in fact, the

amount as per ITR is liable to service tax and also in the impugned order not

mentioned ground on which the income considered as taxable income. In the show

cause notice there is no classification of service has been mentioned that under which

the appellant is covered and liable to pay service tax.

o Assuming but not admitted, if the appellant is liable to pay service tax, exemption

under Notification No. 33/2012-ST dated 20.06.2012 has not been given in addition to

cum duty value.

o There is no suppression of facts as alleged in the notice as the appellant have filed so

called IT return on the basis of department has issued notice. Therefore, the invocation

of extended period is baseless and vague.

0
~ The penalty is proposed to be imposed under Section 70, 77 in addition to Section 78

is not proper and legal in as much as the appellant is not liable to pay service tax as

explained above and till issuance of above SCN, no letter or no notice is issued for any

contravention of Provisions of Section or Rule of Finance Act, 1994. Therefore, the

Penalty is proposed to be imposed is unwarranted. The interest is also not levaible.

5

!
· 3.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 22.11.2022 and received by the appellant on 18.12.2022. However, the present

appeal, in tenns of Section 85 of the Finance Act, 1994 was filed on 24.02.2023, i.e. after a

delay of 6 days from the last date of filing of appeal. The appellant have also filed an

Application seeking condonation of delay along with appeal memorandum stating that the

appellant being a salary person and doing part time accounting job, facing financial problem

to make pre-deposit of amount as required under Section 35F of the Central Excise Act, 1944.
Moreover, the appellant at material time has not registered with Service Tax department but

for making pre-deposit, they have approached to concern · getting user id and
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password. Therefore the delay is occurred in filing the appeal. They requested to condone the

delay.

4.1 Before taking up the issue on merits, I have decided the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the date of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay as genuine, I condoned the delay of 6

days and ordered for taken up the appeal for decision on merits.

5. Personal hearing in the case was held on 01.09.2023. Shri Naimesh K.. Oza, Advocate,

appeared on behalf of the appellant for personal hearing and handed over additional

submission dated 01.09.2023. He reiterated the contents thereof, and the submissions made in

appeal memorandum. He submitted that the adjudicating authority has not allowed benefit of

cum-duty price and the threshold exemption. Since the income in the previous year was less

than Rs. 10,00,000/-. All the supporting documents in this regard are attached. Accordingly,

he requested to set aside/modify the impugned order.

5.1 The appellant in their additional written submission dated 01.09.2023, inter alia,
··,·

submitted thattheir total income for the FY 2015-16 is Rs. 12,06,869/- and out of the same,

the income of Rs. 1,74,496/- from Salary on which the TDS under Section 192 of the Income

Tax Act, 1961 has been deducted as reflected in Form 26AS and Rs. 3,85,887/- is from Scrap. . '

Sale. Both the said amount is required to be deducted from total income and thus their service
'income is Rs. 6,44,486/- during the FY 2015-16 and they are eligible for threshold exemption

of upto Rs. 10 lakh in the FY 2016-17 along with cum duty price benefit. The appellant

submitted copies of ITR along with computation of income for the FY 2015-16, Form 26AS

for the FY 2015-16, Invoice issued by them for sale of scrap during the FY 2015-16, ledger

for scrap sale for the FY 2015-16 along with their submission.

6. I have carefully gone through the .facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, additional written submission and during the course of

personal hearing and documents available on record. The issue to be decided in the present

appeal is whether the impugned order passed by the adjudicating authority, confirming the

demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

st. 4#$$k
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7. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot fonn the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities 'ai-e expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

7 .1 In the present case, I find that letters were issued to the appellant seeking details and
'

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. It is observed that the main contentions of the appellant is that (i) they are eligible for

cum duty benefit as they have not charged service tax at the material time; and (ii) they are

also eligible for threshold limit of exemption as per Notification No. 33/2012-ST dated

20.06.2012.It is also observed that the adjudicating authority has passed the impugned order

ex-parte.

9. On scrutiny of the documents viz. Profit & Loss Account for the FY 2015-16; invoices

issued by the appellant during the FY 2015-16; and Form 26AS for the FY 2015-16, I find

that the total service income of the appellant during the FY2015-16 was Rs. 6,44,486/- i.e.
.«:•. ' '>
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below Rs. 10 lakhs, therefore, the appellant are eligible for threshold exemption benefit upto

Rs. 10 lakhs in the FY 2016-17 as per Notification No. 33/2012-ST dated 20.06.2012. I also

find that as the appellant have not charged and collected service tax, they are also eligible for

cum tax benefit as per Section 67(2) of the Finance Act, 1994.

9.1 Total income of the appellant for the FY 2016-17 is Rs. 11,40,687/- and after

extending threshold exemption benefit the taxable service income remains Rs. 1,40,687/- and

the applicable Service Tax comes to Rs. 18,351/-, after extending cum tax benefit as per

Section 672) of the Finance Act, 1994, which is required to be recovered from the appellant

along with interest.

10. In view of the above discussion, I uphold the order passed by the adjudicating

authority for demanding Service Tax of Rs. 18,351/- along with interest for the FY 2016-17

and set aside the order for demanding remaining Service Tax amount. Needless to say that the

penalty under Section 78 of the Finance Act, 1994 is required to be reduced equal to the

Service Tax demanded and uphold in this order, i.e. Rs. 18,351/-.

11. faaaftraf Rt n&sf at RR4zrt qt=m a@a faatsrar&1
The appeal filed by the appellant stands disposed of in above terms.

,
Attested ~

~nt(Appeals),
, Ahmedabad
AD I SPEED POST

0

0
To,
M/s. Rakeshkumar Dineshbhai Patel,
Opp. Rabari Vas naNake,
At: Hathijan, Tal: Diskoi,
Dist: Ahmedabad --3 82445

The Assistant Commissioner,
CGST, Division-III,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal "Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division III, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
5 Guard File
6) PA file
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